B. Legal Education
In the eighteenth century, organized legal education for the common law scarcely existed, either in England 23 or in America. 24 The Regiuschairs at Oxford and Cambridge were dedicated to Roman law. 25 Blackstone devised his course of lectures on English law for Oxford undergraduates in the 1750s, but more with a view toward giving civics lessons than training legal professionals. American university law schools were, for all practical purposes, nineteenth century foundations. 26 Thus, on either side of the Atlantic in the eighteenth century, if you meant to become a lawyer, you did it by combining personal study with some form of apprenticeship. 2 7 Kent entered upon the study of law the way most Americans of his time did, by reading Blackstone. He later recalled: "When the College was broken up and dispersed in July 1779 by the British, I retired to a country village, and finding Blackstone's Commentaries, I read the 4th volume.... [T] he work inspired me at the age of 16 with awe, and I fondly determined to be a lawyer." ' 28 Benson's next-door neighbor in Poughkeepsie was John Jay, the future Chief Justice of the United States and Governor of New York. 30 Jay would figure prominently in advancing Kent's career. Through his clerkship with Benson, Kent made his first acquaintance of the great figures of the day, including Jay, Alexander Hamilton, Aaron Burr, George Clinton, and even George Washington.
1
Kent's clerkship with Benson lasted somewhat more than three years. During this time, Kent studied the standard English legal literature-Coke, Hale, and various "old books of practice"; he read parts of Blackstone "again and again." '3 2 Flailing around these raw materials without the guidance of organized legal education was a frustrating way to learn, even for somebody as clever and ambitious as Kent. A few months into his studies he complained to his friend Simeon Baldwin about having to sort through this "voluminous rubbish." 29. See Kent, 1828 Letter, supra note 19, at 838. Benson was then 35 years old. If we are curious about how a 35-year-old could have ascended to the attorney generalship of New York, part of the answer is that the Revolution just ending in 1781 had decimated the bar. Many members of New York's pre-Revolutionary bar had bet on the British to win the war and were in consequence unwelcome at the post-colonial bar. It is said that when Kent began his clerkship, there were ten lawyers still admitted in good standing before the New York Supreme Court; Benson was one. See Goldberg, supra note 4, at 161.
Benson and Kent remained life-long friends. See Donald Roper, The Elite of the New York Bar as Seen from the Bench: James Kent's Necrologies, 56 N.Y. Hist. Soc'y Q. 199, 218 (1972) 32. Kent, 1828 Letter, supra note 19, at 838-39. 33. Letter fromJames Kent to Simeon Baldwin, Poughkeepsie (Oct. 10, 1782) (Yale Univ. Manuscripts and Archives, Baldwin Family Papers, General Correspondence, Group 55, Series I, Box 2, Folder 30); see Goldberg, supra note 4, at 161-62. "Law I must frankly confess is a field which is uninviting and boundless, notwithstanding it leads forward to the first stations in the state. The study is so encumbered with voluminous rubbish and the baggage of folios that it requires uncommon assiduity and 
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C. Early Career
Kent was admitted to the bar in 1785 at the age of 21.3 4 He promptly entered a partnership in Poughkeepsie with Gilbert Livingston, who was related to the great New York landowning family. The partners' law practice emphasized conveyancing and collecting debts, the staple work of country lawyers. 3 5 Kent also married in that year, to Elizabeth Bailey (1768-1851),36 who was then 16. She was the daughter of the house in which he had lodged while clerking for Benson. Kent's papers are full of expressions of his devotion to her. 5 7 When Kent died in 1847, their marriage was in its sixty-third year. They had four children, of whom three survived to adulthood. Their son William (1802-61) became a New York lawyer and judge, and in 1846, the year before Kent died, William briefly succeeded Joseph Story as professor of law at Harvard. 38 Kent had a life-long knack for turning disappointment to advantage. When the disruptions of the Revolutionary War shut down Yale College, Kent curled up with Blackstone and found himself a career. During his law partnership in Poughkeepsie, this pattern of profiting from adversity recurred. The partners' practice was only modestly successful, and Kent had time on his hands throughout the later 1780s and into the 1790s. Kent seized upon this underemployment to develop himself as a man of letters, 39 launching upon a prodigious and disciplined program of self-instruction that covered not only English and 34. See Kent, 1828 Letter, supra note 19, at 839. 35. See Goldberg, supra note 4, at 163. The Library of Congress is said to possess the partners' account book, "which is valuable as illustrating [Kent's] (1967) .
A year later, in James Kent's last letter to Baldwin, he reported: "My son has resigned his office of professor of law in Cambridge" and returned to New York to help the declining father. Letter from James Kent to Simeon Baldwin, New York City (Sept. 18, 1847) (Yale Univ. Manuscripts and Archives, Baldwin Family Papers, General Correspondence, Group 55, Series I, Box 26, Folder 300). After Kent's death in 1847, William took over thejob of publishing updated editions of the Commentaries, publishing the 6th (1848), 7th (1851), 8th (1854), 9th (1858) and 10th (1860) editions. William died in 1861 at the age of 59.
39. For the story of how contact with Edward Livingston, later the Louisiana codifier, stimulated this course of study, see Kent, 1828 Letter, supra note 19, at 839-40. Kent corresponded with Livingston in later life, when Livingston was [Vol. 93: 547 
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Continental law, but also classical and modern literature. Kent divided his day into an early morning session for Greek and Latin, then he attended to "law and business," and he concluded the day by reading French and English literature. 40 Kent would in due course bring this immense learning to bear on his judicial work and in the writing of his Commentaries. He observed in 1828 as he was completing the Commentaries that his personal library had come to number above 3,000 volumes, and that almost every book cited in the Commentaries "has a place in my own library." 
556
[Vol. 93:547 CHANCELLOR KENT much less felt. As I then resided in that village, I laid aside all other business and avocations, and attended the Convention as a spectator, daily and steadily, during the whole six weeks of its sessions, and was an eye and an ear witness to everything of a public nature that was done or said.
4
Soon Kent tried his hand at elective politics on behalf of the Federalists. In April 1790 and again in 1792, he won a seat in the New York State Assembly from Dutchess County. 4 5 Kent sided with the Federalists in the bitterly disputed gubernatorial election of 1792 between Clinton andJay. The contest was thrown into the legislature and decided for Clinton on a shabby pretext that effectively reversed the electoral will, 46 but the future would be kinder to Jay, and Jay would repay Kent's support. The Federalists nominated Kent for a seat in Congress, but in January 1793 the anti-Federalist candidate, who was in fact Kent's wife's brother, defeated him at the polls.
47
E. The Columbia Professorship
It was at this point that Kent made the riskiest decision of his life. He decided to throw over his life in Poughkeepsie and start again in New York City, dissolving his partnership with Livingston. 4 8 The move began disastrously. Kent did not attract law business, 4 9 and like many another newcomer to New York City he found the expenses of city life, even for staples, to be ruinous. 5 0 As he was struggling to establish his career, his firstborn child, a two-year-old daughter whom he adored, died of small pox. In a grieving letter, Kent told his brother: "I have been visited with a most dreadful calamity. My precious lovely daughter was buried yesterday. It has almost broke [her mother's] heart, and 44. William Kent, Memoirs, supra note 4, at 303. 45. See Coxe, Chronology, supra note 6, at 330-31 n.3. 46. See Goldberg, supra note 4, at 169-71. 47. See Coxe, Chronology, supra note 6, at 330-31, n.3; Goldberg, supra note 4, at 171.
48. Political and personal tensions had developed between the two men, and Kent later recalled: "The partnership with Mr. Livingston had by this time become a heavy and mortifying burden, and this was my principal inducement to quit Poughkeepsie and remove to New York, the last of April, 1793." William Kent, Memoirs, supra note 4, at 50-51 (quoting Kent).
49. "My first summer in New York was very gloomy. I was poor and had but little business and lived in a narrow, dirty street, and a thousand times recalled with eagerness the country beauties and domestic pleasures of the preceding year." Id. at 52 (quoting Kent). "I have as yet scarcely any business," he wrote to his brother in July 1793. Goldberg, supra note 4, at 173 (quoting Kent).
50. Later in that year Kent complained to his brother about the "great and uncommon expenses since I have been here, and the total stop to business which my removal occasioned ....
William Kent, Memoirs, supra note 4, at 54 (quoting Kent). For Kent's alarm at the cost of staples, see id. at 54-55. "He managed to pay his first year's rent by accepting a clerk, whose father paid the £100 fee in advance." Julius Goebel, Jr. It was at this juncture, undoubtedly the ebb tide of his life, with his family devastated and his career in seeming tatters, that Kent's fortunes began to revive. In December 1793, the trustees of Columbia College, a strongly Federalist lot that included Alexander Hamilton and John Jay, 5 2 appointed Kent to be the first incumbent of a new professorship of law. 53 Kent later attributed the appointment to his Federalist connections. 5 4 The post brought with it a secure annual income of £200, which came as a financial godsend. 55 Kent prepared a course of lectures for delivery in the 1794-95 academic year. He presented the lectures twice a week for 13 weeks. Since university law schools did not yet exist, the intended audience for Kent's lectures would have been the undergraduate youths of Columbia College, together with auditors from among the practicing bar and their apprentices. 5 6 Blackstone's course for the young gentlemen at Oxford was doubtless an important model. The 58 Kent's course commenced with some generalities of civics, including the law of nations, then advanced to the federal and state constitutions, and then took up property law. 59 Kent's initial lectures of the 1790s strike the modem reader as simplistic, 60 and that seems to have been the contemporary judgment as well. Kent initially thought that the lectures were a success, 6 1 but he soon learned that they were a flop. He later recounted the saga of this first teaching career:
I 
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one lectures, in my office, and had only two students besides my clerks. The next season I attempted another course, but no students offering to attend, I dismissed the business, and in May, 1797, sent a letter of resignation to the trustees. 6 3 In the light of hindsight, it seems that the failure of Kent's first undertaking in legal education was a failure in concept, perhaps in aspiration. University legal education was still a novelty in the AngloAmerican world, and Kent had few models beyond Blackstone for what the enterprise might be about. Kent's instinct in 1794 was to simplify and popularize, but he aimed too low. Three decades later, when Kent next undertook a course of lectures, they were more substantial. The trustees of Columbia may have thought that the failure lay more with the idea of university legal education than with Kent's course, for when he resigned, Columbia let the professorship expire.
F. Path to the Bench
However badly Kent flopped in his maiden voyage as a law professor, the appointment to Columbia was the turning point in Kent's career. It bestowed legal-professional distinction upon him at a time when his law practice was not well-established. The stipend gave him financial security and freed up his other resources for real estate speculation, an endemic activity of the age. 64 Kent lectured "in the College Hall at the corner of Murray Street and West Broadway ." Goebel, Columbia, supra note 50, at 14. 63. William Kent, Memoirs, supra note 4, at 77 (reproducing the text of a note that Kent penned in the flyleaf of his copy of the pamphlet edition of his first lecture).
Kent was forthright with the trustees of Columbia about the failure of his course. When resigning the professorship, he told them how steeply the attendance had declined in his second year and that, for his third course, "no student appeared to countenance the attempt . During the mid-1790s, events were occurring that propelled Kent to the New York bench. JohnJay made a second, and this time successful, run for the Governorship of New York, and thereupon resigned the Chiefiusticeship of the United States in 1796. As Jay was taking office in New York, there broke out the celebrated controversy over the unpopular "Jay Treaty" with Britain that Jay had negotiated on behalf of the United States. Kent actively defended Jay in the public prints.
65
No sooner did jay take office in New York than the spoils of gubernatorial favor descended upon Kent. In 1796Jay appointed Kent to the office of master in chancery. This post was sufficiently remunerative to allow Kent to escape private law practice, which, he later confessed, "I always extremely hated." ' 6 6 The following yearJay appointed Kent to a part-time municipal court judgeship, as the Recorder of New York City. Jay intervened to see to it that Kent was able to keep both offices, 6 7 with the result that, as Kent happily wrote years later, "I made a great deal of money that year." 6 8
A year later, in 1798, Jay appointed Kent, who was then 35 years old, to a vacancy on the New York Supreme Court. As Kent prepared to move back to Poughkeepsie and then to Albany to take up the judgeship, he reflected with evident satisfaction upon his five-year career in New York City, a career that had begun so disastrously:
[S]o rapid a change in so short a space of time few persons have met with. I went to New York poor, without patronage [sic; "patrimony"?] .... In five years I had run through several honorable offices and attained [in the Supreme Court judgeship an office] of the highest respect in the community. I had collected not only a large and valuable library, and a neat and valuable stock of furniture, but I returned say at least £1000 richer than when I went. 69 The judgeship, he wrote, had been "the grand object of my ambition for several years past," and would allow him, he hoped, to "display... 66. Goldberg, supra note 4, at 187 (quoting Kent). "This office promised me a more steady supply of pecuniary aid (of which I stood in need), and it enabled me in a degree to relinquish the practice of an attorney which I always extremely hated." Id.
67. 
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G. The New York Courts
The New York Supreme Court that Kent joined closely resembled the English common law courts of the day. 7 1 The Supreme Court was a collegial court of five judges, that although based in Albany, also sat in full session twice each year in New York City. 7 2 The court discharged routine trial work outside those cities by having the individual judges of the court ride circuit around the vast extent of New York State. Statute required these circuit courts to be convened in each county at least once a year. 73 The Kent Papers contain letters from Kent to his family describing his travels by stage or on horseback as he rode circuit. 7 4 These circuit tours could endure for several months at a stretch. 7 5 Unlike the New England states and Pennsylvania, New York emerged from the American Revolution with a separate court of equity. 76 In New York, as in England, Chancery was a one-judge court.
71.
The various powers exercised by the three great courts for the administration ofjustice in England, viz. the king's bench, the common pleas, and the plea side of the court of exchequer, are all, in this state, united together, and reposed in one tribunal, called from its extensive jurisdiction, the supreme court of judicature. The Supreme Court judges and the Chancellor sat with the Governor of New York on a remarkable body known as the Council of Revision. The Council was responsible for reviewing bills enacted by the state legislature and for rejecting not only those that were constitutionally deficient, but also those that were, in the words of the Constitution of 1777, "inconsistent with the public good." 79 
II. THE STRUGGLE FOR LEARNED LAW
In the first decades of American independence there occurred a titanic struggle about the character of American law, especially at the state level. Arrayed on one side were people who were hostile to lawyers and legal doctrine. They viewed the legal system as serving an essentially arbitral function: Ordinary people, applying common sense notions of right and wrong, could resolve the disputes of life in localized and informal ways. 98 Opposing this vision of folk law were those who understood that the intrinsic complexity of human affairs begets unavoidable complexity in legal rules and procedures. With legal complexity comes legal professionalism. Specialists accumulate knowledge and skill in applying the law, and they assist clients both in the conduct of litigation and in the shaping of transactions to avoid litigation. The legal professionals insisted that law had to be, in this special sense, learned.
We know from the light of hindsight that the professionals won this contest between nostalgia and professionalism. The professionals had to make some concessions, such as popular election of judges and the entrenchment of civil juries. 99 At least, however, the New York judges were lawyers, for not all American high court judges were.
Two of the three justices of the highest court of New Jersey during the Revolution were not lawyers. Of the threejustices in New Hampshire after independence, one was a clergyman and another a physician. A blacksmith sat on the highest court of Rhode Island from 1814 to 1818, and a farmer was chief justice of that state from 1819 to 1826.102 There was an occasion in which one of the farmer justices of the New Hampshire Supreme Court, sitting as a trial judge, instructed a jury that whereas the lawyers in the pending case "want to govern us by the common law of England.. . , common sense is a much safer guide for us.... A clear head and an honest heart are worth more than all the law of the lawyers."' 100. As early as 1785, when Kent was just arriving at'the New York bar, we find him explaining in a letter to Simeon Baldwin that the affairs of free and commercial societies require numerous and subtle distinctions in the law, which is why the law "must become a distinct Science ....
Letter Professional financial interests also motivated Kent's concern to restrict the practice of law to the elite. Writing Simeon Baldwin from Poughkeepsie on February 1, 1785, the youthful Kent broods lest popular prejudice.., penetrate into the legislature and control them. I mean the notion of either so far restricting the profits of the practice or of rendering the admittance to the bar so easy that the pursuit will not be alluring to men of genius and education, it will then fall into the hands of needy and ignorant persons and become a contemptible profession. Letter from James Kent to Simeon Baldwin, Poughkeepsie (Feb. 1651-52 (1992) . He found that civilian sources were most often cited in areas in which the English common law was relatively primitive, especially maritime law, marine insurance, and other topics of commercial law. See id. at 1657-58. Occasionally, the civilian sources filled outright gaps in the common law, but "[n]umerically at least, such cases were dwarfed by those in which common law and civil law were basically the same, but in which authorities from both were adduced to support a rule or a decision." Id. at 1677.
Kent told the Law Association of the City of New York in 1836:
The writings of Bracton afford decisive proof that [the English common law] had also been nurtured and strengthened by touching the living fountains of the Roman law. We are then at liberty fondly to trace its descent in the collateral line, from the great civilians of the Roman forum, whose writings compose the immortal Pandects, the grandest monument extant of ancient wisdom, applied to the business of civil life. James Kent We can trace the wishful idea that common law was Roman law back into Kent's
570
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III. KENT AND THE LAW REPORTS
In the campaign to make American law a "learned law" rooted in the English common law, Kent and his friend Story were artists who worked in three media-the published judicial opinion, juristic writing, and legal education.
1 1 6 Whereas legal education was a weak suit for Kent, he was hugely influential with his opinions and his Commentaries.
Kent left a memoir of sorts, written in 1828, in which he described the conditions that prevailed on the New York Supreme Court at the time of his appointment in 1798. "When I came to the bench there [were] no reports or State precedents. The opinions from the bench were delivered [orally]," 1 17 and thus largely lost to recollection, although in some states opinions were recorded in manuscript reports that were copied and circulated at the bar.
18 Early in his judicial career, Kent set out to overcome these features of New York law. He wanted to produce written opinions and get them reported.
A. Written Opinions and Law Reports
Because we are today so accustomed to the written opinion as the authoritative version of ajudicial decision, we need to remind ourselves youth. Writing to Simeon Baldwin in 1786, as a 25-year-old starting lawyer, Kent links the scientific quality of English law to Roman law.
[ 
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COLUMBIA LAW REVIEW that the written opinion was a novelty in the later eighteenth century. In the English courts of that day, judicial decisions were rendered extemporaneously-indeed, modem English courts continue to render oral opinions at the close of the evidence. The great difference between the English and the American courts of 1798 was that in England there were systematic arrangements for law reporters to be present to record what the judges were saying.' 19 The English reports were published under the names of the reporters, 120 hence the term "nominate reports," and were available as precedents in later cases. The nominate reports circulated in America as well as in England.
12 1 Kent insisted upon preparing written opinions in every case that came before the full Supreme Court of New York. 12 2 His opinions were emphatically "learned," in the special sense that I have been using that word. When New York and American authorities were unavailable, as was frequently the case, Kent drew mainly upon English law reports and juristic literature, but also, as I have explained, on Continental sources. Kent recollected in a memoir that one of the reasons that he undertook to produce written opinions was to intimidate the other judges into acquiescing in his views. 1 23 Obviously, Kent had only one vote out of five, and it was easy enough for him to be outvoted in circumstances in which other members of the court genuinely differed with him. What Kent wanted most was to get control of the business of stating New York law on issues that were not particularly divisive. New York was the premiere American commercial jurisdiction, yet it had almost no reported case law of its own. Kent saw a golden opportunity to formulate a body of learned precedent.
Kent needed to do more than merely produce written opinions. He had to arrange for his opinions to be preserved and circulated. In short, he needed a series of law reports. In colonial America "the reporting of any decision was unusual,"' 12 4 and this state of affairs lasted 136. Kent describes this event in a manuscript note to his copy of the edition of New York statute law that his work rendered obsolete. Kent recalls that by an act of March 28, 1800, the legislature empowered Kent and Radcliffto revise the statutes. The two judges were allowed two years and their compensation was to each $1,000. They commenced the work in August 1800, and transmitted to the legislature the completion of their revision on the 12th March 1801. They drew but 115 revised acts, and which were taken from and comprise the substance of about 400 statutes. They left 76 public acts unrevised, as they had never been altered or amended by any subsequent law, and made a list of a great number of acts relating to particular subjects and to corporate rights, and which being partly executed could not be properly reenacted. A long list of acts deemed obsolete or private was also made. The most laborious and difficult part of their task was to abridge and improve the style, and to note imperfections on the former acts, and especially in those, which in the preceding revision, had been taken from the old English Statutes. The laws thus revised they were directed by another act of 8th April 1801 to publish, and were allowed each $850 for superintending the press, making index, etc. They were published in 2 volumes octavo and the first volume appeared in January 1802 and the second volume in April following. Kent 139. Gaines' Reports were probably issued in pamphlet installments, at least to the judges, and then bound up when all the installments of a volume had been published. I think the reporter does not take notes very correctly and that'the work is too full of mistakes. The decisions of the Court when in writing, as most of them are, appear correct and this source of accuracy stamps the whole value on the book, for without that aid, I should have no reliance on the reporter. His own annotations in the margin might well be spared. However, as thefirst essay, the work deserves great indulgence. Kent was scathing about Gaines even after Gaines was in his grave. Kent wrote in his copy of Gaines' revised edition that Gaines died poor in 1825, "and since he ceased
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B. The Role of the Law Reporter
The idea that a law report can be full of errors may not strike the modern lawyer as particularly likely. Among the things lawyers worry about in the study and practice of the law, the fidelity of law reports is not included. It is hard to see how a law reporter can botch. Today's American reporter is a ministerial entity, an organization that scoops up whatever the judges drop in the reporter's in-basket. The reporter usually adds headnotes, such as those in the West Key Number system, but otherwise the reporter does little more than supervise publication of a product that has emerged in final form from the judge's chambers.
In the eighteenth century, however, the reporter had a much larger role than we now expect in the production of the reported opinion. Consider, for example, the most influential law reports of the years when Kent joined the New York bench, the King's Bench Reports of Charles Dumford and Edward Hyde East. 140 Dumford and East's socalled Term Reports display a number of striking differences from modem reports. The West Publishing Company exercises virtually no discretion in the selection of its cases. By contrast, in the age of the to be Reporter in 1805, he had never been prosperous nor greatly respected either for sound judgment or pure morals. [Vol. 93:547 576 nominate reporters like Durnford and East, it was the reporter and not the judges who had the final say about which cases would be reported.
A reported English case from the end of the eighteenth century has a format nearly as stylized as the movements of an eighteenth-century concerto: facts, argument, opinion. The report begins with a statement of the facts of the case. The reporter, not the judge, supplied this statement-based on what the reporter heard in court and what he read in the pleadings. Next comes the reporter's account of the arguments of counsel-something we have ceased to care about in our modem American reports. Part of the explanation for the interest in counsel's arguments is that, in a procedural system in which pleading could still be of decisive importance, the lawyers' courtroom moves were potentially more consequential than in modem litigation.
Finally, after the. facts and the arguments comes the opinion. Because judges were still rendering their opinions orally, the reporter quite literally wrote the report. Accordingly, the reporter needed shorthand or other note-taking skills to capture accurately what the judges said, as well as considerable legal knowledge in order to decide which of the judges' observations to preserve. The nominate reporter supplied what today would be called headnotes, often printed in the margins, identifying the main questions being discussed in the case. The reporter also felt free to insert additional annotations in footnotes or in marginalia, supplying references or authorities beyond those mentioned by the court.
In a style of law reporting that remitted so much discretion to the reporter, it mattered desperately that the reporter be competent. The various English nominate reporters from the seventeenth and eighteenth centuries have reputations as distinctive as Bordeaux vintages, ranging from the widely admired to the greatly disparaged. 14 1
Perhaps the attribute of the nominate law reports that the modem lawyer finds most striking is that, even after judges assumed responsibility for writing their own opinions, it was still the reporter rather than the judges who formulated the published statement of facts. By contrast, in modem practice we regard the statement of facts as a critical part of the judge's opinion. Edward Levi's famous account of the dynamic of the common law starts with the insight that our notion of precedent depends on the court's control of the fact statement. 1 4 2 A 141. Wallace's dissection of the multi-volume, multi-reporter series entitled Modem Reports provides an example. See Wallace, supra note 119, at 347-90.
142.
[T]he scope of a rule of law, and therefore its meaning, depend upon a determination of what facts will be considered similar to those present when the rule was first announced. The finding of similarity or difference is the key step in the legal process ....
[The judge in the present case may find irrelevant the existence or absence of facts which prior judges thought important. Edward H. Levi, An Introduction to Legal Reasoning 2 (1949).
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modem court carefully matches its legal rationale to its version of the facts.1 4 3 How, then, could our judicial ancestors have relegated this vital work to reporters?
The answer, I think, has to do with the origins of the reporting tradition at common law. Judicial opinions began as extemporaneous oral explanations rendered immediately at the close of proceedings. When the opinion was addressed to the parties and to the lawyers who had just presented the facts to the court, there was no point in the judges restating the facts to people who were already fully conversant with them. The reported statement of facts was originally produced for readers who came to know the case only as a result of the reporter's intervention; telling them what the case was about was the reporter's job.
It was well into the nineteenth century, as the quantity of law reports mushroomed and other attributes of the system of large-scale administration ofjustice fell into place, that the modem conception of the law report came to prevail. The function of the judicial opinion changed. The modern judge addresses an opinion only incidentally to the parties and to the lawyers who argued the case. Especially for appellate judges, the primary audience is the readership of the published report. The main job is not explaining the outcomes to the immediate participants, but rather, generating precedents to guide future conduct and adjudication. Across the nineteenth century, Anglo-American judges came to sense this change, and they reacted to it by taking over from reporters the job of stating the facts.1 4 4 That stage of development had not been reached during Kent's quarter-century on the bench. In Kent's day, the reporter remained a figure of great consequence-the person who selected the cases, stated the facts, summarized the views of counsel, summarized the views of those judges who gave oral opinions, and supplied annotations of his own.
C. William Johnson
Within about a year of his appointment as the first official law reporter for New York State, George Caines was out of the job. Just how Kent got rid of Caines we do not know, but it was Kent who arranged in [Elvery judgment must be read as applicable to the particular facts proved, or assumed to be proved, since the generality of the expressions which may be found there are not intended to be expositions of the whole law, but governed and qualified by the particular facts of the case in which such expressions are to be found. 144. In the preface to the second edition of his Reports, George Caines discloses that it was his practice sometimes "to discard from the opinions of the judges the statements of facts, by which they were, when delivered, in general preceded." 1 Caines' Reports 2d, supra note 139, at v. [T]he facts in each cause are stated from the cases and paper-books delivered to the judges on the argument, and from the affidavits and records filed with the clerks of the court. The opinions of the judges are taken from their own manuscripts, and, in almost every case, are given exactly as they were pronounced.... For obvious reasons, the arguments of counsel, except in a very few instances, are not inserted. 1 id. at iv.
148. Because Johnson was a central figure in the early history of American law reporting and in the saga of Chancellor Kent, I have struggled to learn more aboutJohnson. It has, alas, been tough going. Johnson left no memoirs, and he appears to have destroyed his papers.1 5 7 Scattered correspondence to and fromJohnson survives in the Kent Papers and in a few other manuscript collections, but on balance it seems unlikely that much will ever be known about Johnson. He was born in 1769, six years after Kent. He graduated Yale College in the Class of 1788.158 He came from Middletown, Connecticut, but settled in New York City. He became a practicing lawyer,' 5 9 but he was not particularly successful. He seems to have had enough time on his hands in the year before his appointment to the reportership that he was able to translate from the French and publish an 800-plus-page edition of Azuni's treatise on The Maritime Law of Europe. 164. See, e.g., Smith Diary, supra note 56, at 161 (entry for May 1, 1796) ("Kent, Johnson and I took a long and very pleasant walk into the country.").
165. James E. Cronin, who edited the Smith Diary for publication, noticed that Johnson's "relationship with Smith is strange in that, although he is mentioned scores of times in the 'Diary,' he does not appear to have expressed his opinion on much of anything, at least nothing that Smith felt like recording." Smith Diary, supra note 56, at 44 n.59 (note ofJames E. Cronin, ed. There is, indeed, a treatise-like depth to some portions of the Commentaries, and as a consequence, certain segments of the work were stripped out and sold as freestanding topical treatises. Kent There are four major attributes of institutionalist legal literature. The most prominent feature is the breadth of subject matter. The distinguishing trait of institutionalist writing is the effort to be comprehensive, to describe the private law of an entire legal system in a single work. This breadth of field contrasts sharply with the treatise writer's effort to delimit a single topic in exhaustive depth.
Second, the institutes of national law are devoted to the task of defining national legal systems. The impulse to write these works in the seventeenth and eighteenth centuries came from the breakup of the European ius commune and the rise of the national legal systems.' 8 5 The institutional writers identified the main elements of the private law of the particular state. They frequently struggled with the task of articulating the relations between older customary law, primarily the Roman law of the European ius commune, and the law of the nation-state. In countries such as France, the Netherlands, and Spain, the institutionalists were also attempting to unify divergent bodies of customary law. You will perhaps recall Voltaire's remark that, in journeying through France by stagecoach, the traveller was obliged to change laws as often as he changed horses.' 8 6 Institutionalist writers undertook to unify divergent local customs in a variety of ways, most importantly by finding reasons for treating one body of regional law as presumptively superior. The French institutionalists gave this sort of primacy to the coutume de Paris, the Dutch used Holland, the Spanish writers used the law of Castille.1 8 7 Thus, the institutionalist works commonly served the purpose of helping to create and to unify national legal systems.
Third, the institutes of national law have a pronounced didactic purpose. They are works of instruction, introducing neophytes t6 the tirety, although Kent in fact excluded many topics, as had the European writers. In Volumes Two, Three, and Four of the Commentaries, Kent started down the path toward the conventional persons-things-actions format, but, because he declined to cover procedure, he never got to actions. Kent also replaced the label "things" with the categories of "personal property" and "real property."
Volume One of Kent's book will throw you off the scent slightly if you are looking for the institutionalist tradition. Volume One contains a unit ofjust under 200 pages on the law of nations, and another 200-page unit on American constitutional and federal law. There was, of course, a vibrant European tradition of writing about the law of nations, beginning with the sixteenth-century Spaniards and continuing with the Dutch and other writers of the seventeenth and eighteenth centuries. 22 5 Kent merged his account of this subject within an otherwise institutionalist work. Recall, however, that the institutionalist tradition was not without precedent for this step. The preface to Justinian's Institutes touches on the law of nations, although quite perfunctorily, 2 26 as do various later institutional writers. 2 2 7 Kent's inspiration to include a substantial account of American constitutional and federal law may have come from Blackstone's Volume One. 228 Half of Blackstone's book on the law of persons is devoted to the monarch, parliament, and executive powers. 229 This confusion of governmental functions with the law of persons may have suggested to Kent the further refinement of placing a unit on the structure of government in the front of an institutionalist work. Kent's treatment of constitutional law is not particularly insightful; and Story's three-volume treatise on the Constitution, published in 1833,230 effectively superseded Kent's account for serious students. However, Kent's decision to cover the Constitution in an institutionalist work for the United States was clever, because it allowed him to root his Commentaries in a topic that was unmistakably American. The coverage of federal law offsets to some extent Kent's determined reliance upon English law.
The case for treating Kent's Commentaries as the last of the institutes of national law rests upon a host of features. Like the Continental institutes, Kent's book arose in close proximity to legal education-as lec- The institutionalist tradition is today extinct. As a genre, the institutional book on national law was an inherently transitional form. Once the job was done, it did not bear much repeating. The concept that there was a unified and well-delimited national legal system passed into the political and cultural consciousness of the people, and, therefore, did not require fresh elaboration. As for the didactic purpose of institutional writing, these do-it-yourself books were no match for the power of specialist legal education. University instruction in national law spread everywhere in the wake of the institutionalist tradition. Finally, within the realm of doctrinal writing-that is, for the work of ordering and explicating the continuing life of the national law-the institutionalist genre could not withstand the competition from later forms of legal literature. Doctrinal writing can be done better when it is separated from the need for schoolbook simplicity that characterizes the institutionalist tradition. Breadth is the enemy of depth, and when breadth is no longer needed, depth will prevail. As a result, everywhere in the Western legal systems, the institutes gave way to the treatise, and that is what happened in the United States. Nobody ever again wrote a book like Kent's Commentaries, because nobody needed one. Kent gave way to the treatises of Story and Greenleaf in his own day, and in the next century, to the megatreatises 2 32 of Corbin, Powell, Scott, Wigmore, and Williston. CONCLUSION The year 1993 marks the two hundredth anniversary of Kent's ap- 231 . Recall that Kent titles the chapters of the Commentaries "lectures," and that the preface to Volume One identifies the work as the fruit of Kent's appointment as professor of law at Columbia. On the connection between lectures and Commentaries, see supra text accompanying notes 86-90 and note 90.
232. See Simpson, supra note 1, at 674 (discussing main American treatise writers).
